STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16, 190

)
)
Appeal of )

| NTRODUCTI ON

The petitioner requests an order fromthe Human Servi ces
Board expunging all records pertaining to her during her tine in
the custody of the Departnent of Social and Rehabilitation
Services (SRS). The Departnent has filed a Motion to Dism ss

based on the | ack of subject matter jurisdiction.

DI SCUSSI ON

The petitioner, who is now an adult woman, is currently
engaged in a Famly Court proceeding with SRS over the custody
of her own mnor children. When the petitioner was a child, SRS
i nvestigated and substantiated a report of abuse to her, and it
pl aced the report of that abuse in its registry. As a result of
that investigation, SRS initiated a CH NS proceeding in the
petitioner's behalf when she was a mnor. As a result of that
proceedi ng the petitioner spent several years of her chil dhood
in SRS cust ody.

SRS represents that pursuant to statute (see infra) when

the petitioner turned eighteen it destroyed the report of her



Fair Hearing No. 16, 190 Page 2

abuse that had been placed in its "registry". However, during
the petitioner's years in SRS custody, SRS nmintained a separate
casework file on the petitioner that still exists. SRS has

i ntroduced sone of the records in this file in the current

Fam |y Court proceedings involving the custody of the
petitioner's own mnor children.

In an Order dated Novenber 24, 1999, the Fam |y Court Judge
presi ding over that case denied the petitioner's notion to seal
her SRS juvenile records and ruled, inter alia, that: "
evi dence such as mght be contained in the nother's own juvenile
files customarily appears in recitations of famly history in
di sposition reports, and is considered to be probative evidence
as pertains to disposition.™

SRS mai ntains that because the records at issue are not
presently contained in the child abuse registry this is not an
"expungenent case" over which the Board has jurisdiction. The
Department further argues that the Fam |y Court has excl usive
jurisdiction over juvenile matters pending before it.

33 V.S. A 8§ 4916(a) requires the conmm ssioner of SRS to
mai ntain a registry containing the witten records of al
substantiated i nvestigations of child abuse initiated under the
child abuse investigation statutes (33 V.S. A 8§ 4915). Section

4916 al so provi des:



Fair Hearing No. 16,190 Page 3

(g) A person may, at any tinme, apply to the human services

board for relief if he or she has reasonabl e cause to

believe that the contents of the registry are being

m sused. All registry records relating to an individual

child shall be destroyed when the child reaches the age of

majority.

(h) A person may, at any tine, apply to the human services

board for an order expunging fromthe registry a record

concerning himor her on the grounds that it is

unsubstantiated or not otherw se expunged in accordance

with this section. The board shall hold a fair hearing

under section 3091 of Title 3 on the application at which

heari ng the burden shall be on the comm ssioner to

establish that the record shall not be expunged.

In this case, SRS maintains, and the petitioner does not
di spute, that pursuant to the above statutes it has destroyed
all records of the report of child abuse involving the
petitioner that was contained in the registry. The petitioner
has not cited any provision that prevents or limts SRS from
mai nt ai ni ng separate casework files on children in its custody.
Nor does there appear to be any statute that would give the
Human Servi ces Board jurisdiction over the disposition of
casework records SRS nmaintains pursuant to a child placed in its
custody through a CHI NS proceedi ng.

As noted above, the instant case arises from an ongoing
CHI NS proceeding in Fam |y Court regarding the custody of the
petitioner's children. Section 5503 of the Vernont CHI NS

statutes in Title 33 provides:
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(a) The juvenile court shall have exclusive jurisdiction
over all proceedings concerning any child who is or is
all eged to be a delinquent child or a child in need of care
or supervision brought under authority of this chapter,
except as otherw se provided in this chapter.
(b) The orders of the juvenile court under the authority of
this chapter shall take precedence over any order of any
other court of this state except an order establishing
child support, to the extent inconsistent therewth.
In this case it does not appear that the records in
guestion are currently being nmaintained in the SRS registry.
Mor eover, a court of superior jurisdiction has ruled that they
may be nade available to that court. Although the Board finds
certain aspects of this case troubling, it nust be concl uded

that the Board has no jurisdiction to act on the petitioner's

request that the records in question be destroyed.

CRDER

The Departnent's Mdtion to Dismss the petitioner's appeal
is granted.
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